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Topic - Corporate and other Law

Notes :

1. Answer new Question on new page.
2. Part Il Comprise descriptive Questions and in which Question No. 1 is Compulsory and
answer any 3 out of remaining 4 questions
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Part Il
Question No. 1is Compulsory and answer any 3 out of remaining 4 questions

ANSWER NO.1

(A) (i)  According to section 2(42) of the Companies Act, 2013, “foreign company” means
any company or body corporate incorporated outside India which —

(a) has a place of business in India whether by itself or through an agent, physically
or through electronic mode; and

(b) conducts any business activity in India in any other manner.

According to Rule 2(1)(c)(iv) of the Companies (Registration of Foreign Companies)
Rules, 2014, “electronic mode” means carrying out electronically based, whether
main server is installed in India or not, including, but not limited to online
services such as telemarketing, telecommuting, telemedicine, education and
information research.
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Looking to the above description, it can be said that being involved in telemarketing
in India having its main server for online business outside India, Herry Limited will
be treated as foreign company.

Where a company or body corporate, which is a holding company or a subsidiary or
associate company of a company incorporated outside India and is required to follow
a different financial year for consolidation of its accounts outside India, the Central
Government may, on an application made by that company or body corporate in such
form and manner as may be prescribed, allow any period as its financial year, whether
or not that period is a year.

Any application pending before the Tribunal as on the date of commencement of the
Companies (Amendment) Act, 2019, shall be disposed of by the Tribunal in accordance
with the provisions applicable to it before such commencement.

Also, a company or body corporate, existing on the commencement of this Act, shall,
within a period of two years from such commencement, align its financial year as per
the provisions of this clause.

SKP Limited is advised to follow the above procedure accordingly.

[Note: This answer is based on the assumption that Herry limited is a foreign Company
registered outside India as inferred from part (i) of the question]

(iii) As per Rule 3 & 4 of the Companies (Incorporation) Rules, 2014 following the answers :

(A) Yes, it is mandatory for Navita to withdraw her nomination in the said OPC as
she is leaving India permanently as only a natural person who is an Indian
citizen and resident in India shall be a nominee in OPC.

(B) Yes, Navita can continue her nomination in the said OPC, if she maintained
the status of Resident of India after her marriage by staying in India for a
period of not less than 182 days during the immediately preceding financial
year.

(6 Marks)

(B) Disqualification of auditor: According to section 141(3)(d)(i) of the Companies Act, 2013, a
person who, or his relative or partner holds any security of the company or its subsidiary
or of its holding or associate company or a subsidiary of such holding company, which
carries voting rights, such person cannot be appointed as auditor of the company.
Provided that the relative of such person may hold security or interest in the company of
face value not exceeding 1 lakh rupees as prescribed under the Companies (Audit and
Auditors) Rules, 2014.

In the case Mr. Naresh, Chartered Accountants, did not hold any such security. But
Mrs. Reena, his wife held equity shares of New Limited of face value Rs. 1 lakh, which is
within the specified limit.

Further Section 141(4) provides that if an auditor becomes subject, after his appointment,
to any of the disqualifications specified in sub-section 3 of section 141, he shall be
deemed to have vacated his office of auditor. Hence, Naresh & Company can continue to
function as auditors of the Company even after 15 October 2019 i.e. after the investment
made by his wife in the equity shares of New Limited.

(6 Marks)
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(C) Co-sureties liable to contribute equally (Section 146 of the Indian Contract act, 1872):
Equality of burden is the basis of Co-suretyship. This is contained in section 146 which
states that “when two or more persons are co-sureties for the same debt, or duty, either
jointly, or severally and whether under the same or different contracts and whether with or
without the knowledge of each other, the co-sureties in the absence of any contract to the
contrary, are liable, as between themselves, to pay each an equal share of the whole debt,
or of that part of it which remains unpaid by the principal debtor”.

Accordingly, on the default of D in payment, B cannot escape from his liability. All the three
sureties A, B and N are liable to pay equally, in absence of any contract between them.

(4 Marks)

(D) The question arising in this problem is whether the making of promissory note is complete
when one half of the note was delivered to Umesh. Under Section 46 of the Negotiable
Instruments Act, 1881, the making of a promissory note is completed by delivery, actual or
constructive. Delivery refers to the whole of the instrument and not merely a part of it.
Delivery of half instrument cannot be treated as constructive delivery of the whole. So, the
claim of Umesh to have the other half of the promissory note sent to him is not
maintainable. Manoj is justified in demanding the return of the first half sent by him. He
can change his mind and refuse to send the other half of the promissory note.

(3 Marks)
ANSWER NO.2

(A) As per the section 2(45) of the Companies Act, 2013, the holding of 25% shares of AMC Ltd.
by the Government of Rajasthan does not make it a government company. Hence, it will be
treated as a non-government company.

Under section 139 of the Companies Act, 2013, the appointment of an auditor by a company
vests generally with the members of the company except in the case of the first auditors
and in the filling up of the casual vacancy not caused by the resignation of the auditor, in
which case, the power to appoint the auditor vests with the Board of Directors. The
appointment by the members is by way of an ordinary resolution only and no exceptions
have been made in the Act whereby a special resolution is required for the appointment of
the auditors.
Therefore, the contention of Mr. Sanjay is not tenable. The appointment is valid under the
Companies Act, 2013.

(4 Marks)

(B) (i) According to Section 128(1) of the Companies Act, 2013, every company shall prepare
“books of account” and other relevant books and papers and financial statement for
every financial year.

These books of accounts should give a true and fair view of the state of the affairs
of the company, including that of its branch office(s).

These books of accounts must be kept on accrual basis and according to the double
entry system of accounting.

Hence, maintenance of books of account under Singly Entry System of Accounting by
Ravi Limited is not permitted.

Persons responsible to maintain books
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As per Section 128 (6) of the Companies Act, 2013, the person responsible to take all
reasonable steps to secure compliance by the company with the requirement of
maintenance of books of accounts etc. shall be:

(a) Managing Director,
(b)  Whole-Time Director, in charge of finance
(c) Chief Financial Officer

(d

)
)

Any other person of a company charged by the Board with duty of complying
with provisions of section 128.

A Company have has the option of keeping such books of account or other relevant
papers in electronic mode as per Rule 3 of the Companies (Accounts) Rules, 2014.
According to such Rule,

(a) such books of accounts or other relevant books or papers maintained in
electronic mode shall remain accessible in India so as to be usable for subsequent
reference.

There shall be a proper system for storage, retrieval, display or printout of the
electronic records as the Audit Committee, if any, or the Board may deem

appropriate and such records shall not be disposed of or rendered unusable,
unless permitted by law.

The back-up of the books of account and other books and papers of the company
maintained in electronic mode, including at a place outside India, if any, shall be
kept in servers physically located in India on a periodic basis.

Hence, a company cannot keep books of Account in electronic mode accessible
only outside India.

(6 Marks)
Agent's authority in an emergency (Section 189 of the Indian Contract Act, 1872): An agent
has authority, in an emergency, to do all such acts for the purpose of protecting his
principal from loss as would be done by a person of ordinary prudence, in his own case,
under similar circumstances.
In the instant case, Rahul, the agent, was handling perishable goods like ‘tomatoes’ and
can decide the time, date and place of sale, not necessarily as per instructions of the
Aswin, the principal, with the intention of protecting Aswin from losses.
Here,Rahul acts in an emergency as a man of ordinary prudence, so Aswin will not
succeed against him for recovering the loss.

(4 Marks)

Bill drawn in fictitious name: The problem is based on the provision of Section 42 of the
Negotiable Instruments Act, 1881. In case a bill of exchange is drawn payable to the
drawer's order in a fictitious name and is endorsed by the same hand as the drawer's
signature, it is not permissible for the acceptor to allege as against the holder in due
course that such name is fictitious.

Accordingly, in the instant case, B cannot avoid payment by raising the plea that the
drawer, Cis fictitious. The only condition is that the signature of C as drawer and as
endorser must be in the same handwriting.
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Therefore, in the given case, B is bound to make the payment of the bill to D.

(3 Marks)
ANSWER NO.3

(A)  As per section 22 of the Companies Act, 2013 a company may authorise any person as its
attorney to execute deeds on its behalf in any place either in or outside India. But common
seal should be affixed on his authority letter or the authority letter should be signed by two
directors of the company or it should be signed by one director and secretary. This
authority may be either general for any deeds or it may be for any specific deed.A deed
signed by such an attorney on behalf of the company and under his seal shall bind the
company as if it were made under its common seal. In the present case company has not
neither given any written authority not affixed common seal of the authority letter. It
means that Mr. Parag is not legally entitled to execute deeds on behalf of the company.
Therefore, deeds executed by him are not binding on the company. Therefore, company
can deny its liability as a partner.

(4 Marks)

(B) (i) Transfer to reserves (Section 123 of the Companies Act, 2013): A company may, before
the declaration of any dividend in any financial year, transfer such percentage of its profits
for that financial year as it may consider appropriate to the reserves of the company.
Therefore, the company may transfer such percentage of profit to reserves before
declaration of dividend as it may consider necessary. Such transfer is not mandatory and
the percentage to be transferred to reserves is at the discretion of the company.

As per the given facts, YZ Limited has earned a profit of Rs. 910 crores for the financial year
2017-18. It has proposed a dividend @ 10%. However, it does not intend to transfer any
amount to the reserves of the company out of current yearprofit.

As per the provisions stated above, the amount to be transferred to reserves out of

profits for a financial year is at the discretion of the YZ Ltd. Acting vide its Board of
Directors.

(ii) As per the proviso to section 127 of the Companies Act, 2013, no offence will be said to
have been committed by a director for adjusting the calls in arrears remaining unpaid or
any other sum due from a member from the dividend as is declared by a company.

Thus, as per the given facts, M/s Future Ltd. can adjust the sum of Rs. 50,000 unpaid call
money against the declared dividend of 10%, i.e. 5,00,000 x 10/100 = 50,000. Hence,
Karan’s unpaid call money (Rs. 50,000) can be adjusted fully from the entitled dividend
amount of Rs.50,000/-.

(6 Marks)

Negotiation by delivery

According to section 47 of the Negotiable Instruments Act, 1881, subject to the
provisions of section 58, a promissory note, bill of exchange or cheque payable to bearer
is negotiable by delivery thereof.
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Exception: A promissory note, bill of exchange or cheque delivered on condition that it
is not to take effect except in a certain event is not negotiable (except in the hands of a
holder for value without notice of the condition) unless such eventhappens.

Example: A, the holder of a negotiable instrument payable to bearer, delivers it to B’s
agent to keep for B. The instrument has been negotiated.

(3 Marks)

(D) Proviso: The normal function of a proviso is to except something out of the enactment or
to qualify something stated in the enactment which would be within its purview if the
proviso were not there. The effect of the proviso is to qualify the preceding enactment
which is expressed in terms which are too general. As a general rule, a proviso is added
to an enactment to qualify or create an exception to what is in the enactment.
Ordinarily a proviso is not interpreted as stating a general rule.

It is a cardinal rule of interpretation that a proviso to a particular provision of a statute
only embraces the field which is covered by the main provision.

(4 Marks)

ANSWER NO.4

(A) As per section 26(1) of the Companies Act, 2013, every prospectus issued by or on behalf
of a public company either with reference to its formation or subsequently, or by or on
behalf of any person who is or has been engaged or interested in the formation of a public
company, shall be dated and signed and shall state such information and set out such
reports on financial information as may be specified by the Securities and Exchange Board
in consultation with the Central Government:

Provided that until the Securities and Exchange Board specifies the information and
reports on financial information under this sub-section, the regulations made by the
Securities and Exchange Board under the Securities and Exchange Board of India Act, 1992,
in respect of such financial information or reports on financial information shall apply.

Prospectus issued make a declaration about the compliance of the provisions of this Act and
a statement to the effect that nothing in the prospectus is contrary to the provisions of
this Act, the Securities Contracts (Regulation) Act, 1956 and the Securities and Exchange
Board of India Act, 1992 and the rules and regulations made thereunder.

Accordingly, the Board of Directors of Chandra Ltd. who proposes to issue the prospectus
shall provide such reports on financial information as may be specified by the Securities and
Exchange Board in consultation with the Central Government in compliance with the
above stated provision and make a declaration about the compliance of the above stated
provisions.

(4 Marks)
(B) According to section 76 (1) of the Act, an “eligible company” means a public company,

having a net worth of not less than one hundred crore rupees or a turnover of not less than
five hundred crore rupees and which has obtained the prior consent of the company in
general meeting by means of a special resolution and also filed the said resolution with the
Registrar of Companies before making any invitation to the public for acceptance of
deposits
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However, an ‘eligible company’, which is accepting deposits within the limits specified
under section 180(1) (c), may accept deposits by means of an ordinary resolution.

According to Rule 4 (a), an‘ eligible company’ shall accept or renew any deposit from its
members, if the amount of such deposit together with the amount of deposits outstanding
as on the date of acceptance or renewal of such deposits from members does not exceed
ten per cent. of the aggregate of the paid-up share capital, free reserves and securities
premium account of the company.

ABC Limited is having a net worth of 120 crore rupees. Hence, it falls in the category

of ‘eligible company’.

Thus, ABC has to ensure that acceptance deposits from members together with the amount
of deposits outstanding as on the date of acceptance or renewal of such deposits from
members, in no case, exceeds 10% of the aggregate of the paid-up share capital, free
reserves and securities premium account of the company.

(6 Marks)

(C) According to section 27 of the General Clauses Act, 1897, where any legislation or regulation
requires any document to be served by post, then unless a different intention appears, the
service shall be deemed to be effected by:

(i) Properly addressing

(ii) pre-paying, and

(iii) posting by registered post.
A letter containing the document to have been effected at the time at which the letter
would be delivered in the ordinary course of post.

Hence, where the where the notice could not be served on account of the fact that the
house of Mr P was found locked, it will be deemed that the notice was properly served as
per the provisions of Section 27 of the General Clauses Act, and it would be for Mr. P to prove
that it was not really served and that he was not responsible for such non-service.

(3 Marks)

The normal function of a proviso is to except something out of the enactment or to qualify
something stated in the enactment which would be within its purview if the proviso were
not there. The effect of the proviso is to qualify the preceding enactment which is
expressed in terms which are too general. As a general rule, a proviso is added to an
enactment to qualify or create an exception to what is in the enactment ordinarily a proviso
is not interpreted as it stating a general rule.

It is a cardinal rule of interpretation that a proviso to a particular provision of a statute only
embraces the field which is covered by the main provision. It carves out an exception to
the provision to which it has been enacted as a proviso and not to the other. (Ram Narain
Sons Ltd. Vs. Assistant Commissioner of Sales Tax. A.l.R,19955C765)

(4 Marks)
ANSWER NO.5

(A) The problem as asked in the question is governed by Section 58 of the Companies Act,

2013 dealing with the refusal to register transfer and appeal against refusal.

In the present case the company has committed the wrongful act of not sending the
notice of refusal of registering the transfer of shares.
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Under section 58 (4), if a public company without sufficient cause refuses to register
the transfer of securities within a period of thirty days from the date on which the
instrument of transfer is delivered to the company, the transferee may, within a period
of sixty days of such refusal or where no intimation has been received from the
company, within ninety days of the delivery of the instrument of transfer, appeal to the
Tribunal.

Section 58 (5) further provides that the Tribunal, while dealing with an appeal made
under sub- section (4), may, after hearing the parties, either dismiss the appeal, or by
order—

(a) direct that the transfer or transmission shall be registered by the company and the
company shall comply with such order within a period of ten days of the receipt of
the order; or

(b) direct rectification of the register and also direct the company to pay damages, if
any, sustained by any party aggrieved;

In the present case Ms. Mukta can make an appeal before the tribunal and claim
damages.

(5 Marks)
OR

(A) Sweat equity shares of a class of shares already issued. According to section 54 of the
Companies Act, 2013, a company may issue sweat equity shares of a class of shares already
issued, if the following conditions are fulfilled, namely—

(i) the issue is authorised by a special resolution passed by the company;

(ii) the resolution specifies the number of shares, the current market price, consideration, if
any, and the class or classes of directors or employees to whom such equity shares are
to be issued;

(iii) where the equity shares of the company are listed on a recognised stock exchange, the
sweat equity shares are issued in accordance with the regulations made by the
Securities and Exchange Board in this behalf and if they are not so listed, the sweat
equity shares are issued in accordance with such rules as prescribed under Rule 8 of the
Companies (Share and Debentures) Rules, 2014,

The rights, limitations, restrictions and provisions as are for the time being applicable to
equity shares shall be applicable to the sweat equity shares issued under this section
and the holders of such shares shall rank pari passu with other equity shareholders.

Data Limited can issue Sweat equity shares by following the conditions as mentioned
above. It does not make a difference that the company is just a few months old because
no such time limit of 2 years is specified under setion 54.

(5 Marks)

(B) Intimation regarding Satisfaction of Charge

Section 82 of the Companies Act, 2013, requires a company to give intimation of
payment or satisfaction in full of any charge earlier registered, to the Registrar in the
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prescribed form. The intimation needs to be given within a period of 30 days from the
date of such payment or satisfaction.

Extended period of intimation: Proviso to Section 82 (1) extends the period of intimation
from thirty days to three hundred days. Accordingly, it is provided that the Registrar
may, on an application by the company or the charge holder, allow such intimation of
payment or satisfaction to be made within a period of 300 days of such payment or
satisfaction on payment of prescribed additional fees.

(5 Marks)

M shall have to bear the loss since he failed to return the umbrella within the stipulated
time and Section 161 clearly says that where a bailee fails toreturn the goods within the
agreed time, he shall be responsible to the bailor for any loss, destruction or deterioration
of the goods from that time notwithstanding the exercise of reasonable care on his part

(3 Marks)

(i) Section 9 of the General Clauses Act, 1897 provides that, for computation of
time, in any legislation or regulation, it shall be sufficient, for the purpose of
excluding the first in a series of days or any other period of time to use the word
“from” and for the purpose of including the last in a series of days or any other
period of time, to use the word “to”.

As per the facts of the question the company shall transfer the unpaid/unclaimed
dividend to unpaid dividend account within the period of 7 days. 30 th October 2018
will be excluded and 6th November 2018 shall be included, i.e. 31st October,

2018 to 6th November, 2018 (both days inclusive).

(i) (1) According to section 5 of the General Clauses Act, 1897, where any Central
Act has not specifically mentioned a particular date to come into force, it
shall be implemented on the day on which it receives the assent of the
President in case of an Act of Parliament.

If any specific date of enforcement is prescribed in the Official Gazette, the
Act shall come into enforcement from such date.

Thus, in the given question, the SEBI (Issue of Capital and Disclosure
Requirements) (Fifth Amendment) Regulations, 2015 shall come into

enforcement on 15t January, 2016 rather than the date of its notification in
the gazette.

(4 Marks)
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